
** For each question IN A NEW BOOKLET **
trespass:

Jurisdiction: Presuming the facts happened in Queensland, Queensland law will apply.

Onus: The plaintiff must prove direct interference and: 

· If the interference occurs on the highway onus is on the plaintiff to prove the defendant was at fault

· If the interference occurs off the highway onus is on the defendant to prove they were not at fault

Time Limits: A plaintiff has:

· Three years to bring an action for a personal injury (Limitation of Actions Act 1974 Qld (LAA) s 11)

· Six years to bring an action for property damage (LAA s 10(1)(a))
negligence:

Jurisdiction: Presuming the facts happened in Queensland, Queensland law will apply.

Onus: The plaintiff must prove the existence of a duty of care, a breach of that duty of care and damage resulting from that breach. 

Time Limits: A plaintiff has:

· Three years to bring an action for a personal injury (Limitation of Actions Act 1974 Qld (LAA) s 11)

· Six years to bring an action for property damage (LAA s 10(1)(a))

TRESPASS TO PERSON ACTIONS…
1. BATTERY
[Plaintiff] v [Def] for battery – [act] (eg. punching him)

Battery is an intentional or negligent act which causes direct physical contact with the plaintiff without consent or lawful excuse (Criminal Code 1899 Qld (CC) s 245(1); Scott v Shephard)

· Intentional or negligent act (fault) (Cole v Turner): 

· [Def] did / did not intentionally / negligently [act] and therefore is / is not at fault.

· If relevant:

· Not necessary to prove that the def intended to cause contact with the plaintiff, just that they meant to do the action involved (McNamara v Duncan)

· Direct physical contact (interference):  

· [Def], through [act] has / has not caused direct physical contact with [plaintiff] in form of…

· If relevant:

· There is no need for contact to be hostile (Re F – surgical op without consent)
· The court doesn’t care about little things (De minimus non curat lex)
· Without consent or lawful excuse:
· [Plaintiff] has / has not consented to [act].
· If relevant: [Plaintiff] has consented to contact within (eg) the rules of the game but not to the contact that was inflicted, the [act] (McNamara v Duncan).
· The courts generally recognise implied consent to everyday physical contact. 
· Eg. [Def] does have a lawful excuse as (eg.) he is a policeman acting within his lawful duty. 
· DEFENCES: ONLY IF RELEVANT… Otherwise: [def] will have no defence for [act] [plaintiff]. 
· Consent / Lawful excuse: Yes / No as above.
· Necessity: [Def’s] [act] [plaintiff] was necessary for the preservation of life / human safety / protection of property and will be justified (Proudman v Allen)
· Self-Defence: To successfully argue this defence, the defendant must prove the force used against the plaintiff was reasonable and proportionate to the threat to their own person (Fontin v Katapodis). Here, this is likely / not likely to be the case as…
· Provocation: Exists where the plaintiff induced the defendant to lose self-control (s 269 CC; White v Connolly)
· Legislative defences: police powers of arrest, lawful arrest… 
· REMEDIES:
Exemplary, punitive or aggravated damages can be awarded. (CLA s 52)
· [Plaintiff] will likely succeed in a battery claim and will be entitled to compensatory damages for the damage suffered. 

· [Plaintiff] will likely succeed in a battery claim and will be entitled to nominal damages as no damage was suffered.
· [Plaintiff] will not likely succeed in a battery claim as … and will not be entitled to damages.
2. ASSAULT
[Plaintiff] v [Def] for assault – [act] (eg. Threatening to hit him)

Assault is an act which produces a reasonable apprehension that imminent direct physical force will be inflicted on the plaintiff (Criminal Code 1899 Qld s 245(1); Brady v Schatzel)
· Act (fault): 
· Words alone may be sufficient if they constitute a real threat (Barton v Armstrong).
· Here, [def’s name] has stated (or alternative verb) he will [act] [plaintiff].
· Conditional threat may still amount to an assault if it requires obedience to an unacceptable command (Police v Greaves). 
· Produces reasonable apprehension:
· Here, [def’s name] does / does not have a real or apparent ability to carry out [act upon plaintiff] (Brady v Shatzel). Therefore, a reasonable person would / would not be apprehensive (Brady v Shaztel). 

· … and it is irrelevant that [plaintiff] is / is not apprehensive as it is an objective test (Brady v Schatzel)
· Of imminent direct physical force:
· [Def’s] threat to [act upon plaintiff] is / is not able to be carried out immediately or in the immediate future as [reason] (Zanker v Vartzokas). 
· DEFENCES: ONLY IF RELEVANT… Otherwise: [def] will have no defence for [act] [plaintiff].
· Self-Defence: To successfully argue this defence, the defendant must prove the force used against the plaintiff was reasonable and proportionate to the threat to their own person (Fontin v Katapodis). Here, this is likely / not likely to be the case as…
· REMEDIES: 

· [Plaintiff] will likely succeed in an assault claim and will be entitled to compensatory damages for the damage suffered. 

· [Plaintiff] will likely succeed in an assault claim and will be entitled to nominal damages as no damage was suffered.

· [Plaintiff] will not likely succeed in an assault claim as … and will not be entitled to damages.

· Exemplary, punitive or aggravated damages can be awarded (Civil Liability Act 2003 (Qld) s 52)
3. FALSE IMPRISONMENT

[Plaintiff] v [Def] for false imprisonment – [act] (eg. Keeping him in van)

False imprisonment is a direct and complete deprivation of a person’s liberty without consent or lawful excuse (Myer Stores v Soo).
· Direct and complete deprivation of liberty: 

· Here, by [act], [def] has / has not directly and completely deprived [plaintiff] of their liberty.
· If relevant:

· Restraint can be psychological (Symes v Mahon)

· There must be no reasonable means of escape (R v Macquarie – sharks, couldn’t jump)

· Restraint must be total in all directions (Bird v Jones)
· Without consent or lawful excuse:

· Here, [plaintiff] has not consented to being restrained, nor does [def] have any lawful excuse, therefore, [def] will not have any defence to this false imprisonment claim.

· OR, if relevant:

· Here, [plaintiff] has agreed to being restrained in all directions by (eg.) getting on the bus (restrained between stops…) and therefore has consented (Balmain New Ferry Co v Robertson).
· Here, [Def] does have a lawful excuse as he is a policeman acting within his lawful duty. 
· DEFENCES:
· Consent / Lawful excuse: Yes / No as above
· REMEDIES: 

· [Plaintiff] will likely succeed in a false imprisonment claim and will be entitled to compensatory damages for the damage suffered. 

· [Plaintiff] will likely succeed in a false imprisonment claim and will be entitled to nominal damages as no damage was suffered.

· [Plaintiff] will not likely succeed in a false imprisonment claim as … and will not be entitled to damages.

· Exemplary, punitive or aggravated damages can be awarded (Civil Liability Act 2003 (Qld) s 52)
TRESPASS TO LAND


[Plaintiff] v [Def] for trespass to land – [act] (eg. throwing rocks onto land)

Trespass to land is a direct and intentional or negligent interference with land in the exclusive possession of another without consent or lawful excuse (Entick v Carrington).
· Title to sue: 

To be able to sue, [plaintiff] must have exclusive possession. As [plaintiff] is the owner / lessee of the property in question, he has exclusive possession and therefore has title to sue.
· If relevant: As [plaintiff] is a mere licensee, he will not have title to sue (Malone v Laskey)  
· Licensee: person given permission to stay on land

· EXCEPTIONS: A person with a right in the form of an easement or a profit a prendre may be entitled to sue in trespass (Mason v Clarke).

· Land: 

Land includes anything attached to the land, as well as the area below and above the land as is necessary for the ordinary use and enjoyment of the land (Elwes v Brigg Gas Co; Bernstein v Skyviews). Here, the [property / pool / garden etc] constitutes land. 

· Note: crane impinging (Graham v KD Morris), billboard 23cm (Kelson v Imperial Tobacco)

· Direct interference:

[Def’s] act of [act] will amount to a direct interference. 

If relevant: ... can amount to a direct interference 
· A transient interference (Davies v Bennison (bullet passing through airspace)).
· Leaving a material object on the land (Konskier v B Goodman).
· Placing or throwing any material object onto the land (Westripp v Baldock (ladder); Beckwith v Shordike (dog)).
· Entering upon land without consent (Amstad v BCC & Ward).
· Remaining on the land after an express or implied license to remain on the land has been withdrawn (Halliday v Nevill).
· Remaining on the land after a warrant has expired (Myer Stores v Soo).

· Voluntary Act: 

Here, there is nothing to suggest that [def] acted involuntarily in [act].

· OR: There is no liability for an involuntary act (Police Commission of NSW v Perry). 
· Fault of the defendant: 

In [act], [def] has acted negligently / intentionally and therefore is at fault.
· Without consent or lawful excuse: 

· There is implied consent that a person can go up to a door for a lawful purpose (Halliday v Nevill).

· Consent in the form of an implied license to remain on the land may be withdrawn at any time (Plenty v Dillon). However, the licensee must be given notice of the withdrawal and reasonable time to depart (Cowell v Rosehill Racecourse). Here [plaintiff] has withdrawn the [def’s] license to stay on the land by [act] and gave [def] a reasonable time to depart. Therefore, [def] did not have consent to be on the land. 
· DEFENCES: ONLY IF RELEVANT… Otherwise: [def] will have no defence for [act] [plaintiff]. 
· Consent / Lawful excuse: Yes / No as above.
· Necessity: [Def’s] [act] [plaintiff] was necessary for the preservation of life / human safety / protection of property and will be justified (Proudman v Allen)
· Provocation: Exists where the plaintiff induced the defendant to lose self-control (s 269 CC; White v Connolly)
· Inevitable accident: (Public Transport Commission (NSW) v Perry)

· REMEDIES:

· Nominal damages: if no damage suffered

· Compensatory damages: if damage suffered

· Plaintiff entitled to reinstatement of land (Parramatta City Council v Lutz) unless cost of replacement is more than previous market value (Westwood v Cordell)

· Exemplary and punitive may be awarded

· Injunction (PCH Melbourne Pty Ltd v Break Fast Investments Pty Ltd)

TRESPASS TO PERSONAL PROPERTY ACTIONS
1. TRESPASS TO GOODS

[Plaintiff] v [Def] for trespass to goods – [act] (eg. taking painting)

Trespass to goods is an intentional or negligent act of direct interference with personal property in another’s possession without consent or lawful excuse. 
· Title to sue:  

To be able to sue, [plaintiff] must have actual or constructive possession of the [good], which they do have / do not have here as [reason for possession] (Penfolds Wines v Elliot). 
· If relevant: Where a plaintiff only has right to immediate possession they will not be able to sue unless there is a direct interference by a third party to possession of a bailee holding under a revokable bailment for the plaintiff (Penfolds Wines v Elliot). Here, a revokable bailment exists between [plaintiff] and [bailee] as [plaintiff] was able to take back the [good] at any time, and therefore [plaintiff] will have title to sue for the third party interference by [def].  

· Direct interference (Hutchins v Maughan – leaving bait for dog = indirect): 
· [Def’s] act of [act] was / was not direct. 
· Defendant’s fault: 
· In [act], [def] clearly acted negligently / carelessly. 
· DEFENCES: see below
· REMEDIES:

· Plaintiff may be entitled to nominal / compensatory damages  / aggravated or exemplary can be awarded
· Assessment – reasonable cost of repairs (Pargiter v Alexander)
· Account of lost profits
SEE DEFENCES AFTER ALL ACTIONS…

2. CONVERSION

[Plaintiff] v [Def] for conversion – [act] (eg. taking painting)

Conversion is a dealing with goods in a manner repugnant to the immediate right of possession of the person who has property in the goods (Penfolds Wines v Elliot). 

· Title to sue: As established above, [plaintiff] has title to sue.

OR:  To be able to sue, [plaintiff] must have actual or constructive possession of the [good], or a right to immediate possession (Gordon v Harper; Penfolds Wines v Elliot). Here [plaintiff] has actual / constructive / a right to immediate possession of the [good] and will be able to sue. 
· Repugnant dealing (direct interference): 

· Here [def] [act] will amount to a repugnant dealing as…
· The [good] has been rendered useless / destroyed / altered (Hollins v Fowler).
· [Plaintiff] has been deprived of possession of the [good] (Baldwin v Cole; Healing (Sales) v Inglis Electrix).
· Defendant’s fault: Intention ONLY – intention to do act which results in conversion…
· Here [def] intended / did not intend to do [act] which resulted in the conversion. 

· If relevant: mistake is no defence, and an innocent dealing may amount to conversion (Consolidated Co v Curtis). 
· DEFENCES: see below
· REMEDIES:
· Usually compensatory damages (market value, at date of conversion (The Jag Shatki), can account for lost profits with respect to a profit earning chattel (Hillesden Securities v Ryjack Ltd)

· Injunction for rare  / irreplaceable goods 
SEE DEFENCES AFTER ALL ACTIONS…

2. DETINUE

[Plaintiff] v [Def] for detinue – [act] (eg. detaining painting)

Detinue is where a person wrongfully detains goods from the person who is entitled to possession of those goods. 
· Title to sue: As established above, [plaintiff] has title to sue.

OR:  To be able to sue, [plaintiff] must have actual or constructive possession of the [good], or a right to immediate possession (Jarvis v Williams). Here [plaintiff] has actual possession / a right to immediate possession of the [good] at the time of [def’s] refusal to return the goods and will be able to sue. 

· Detainment: 

· Here [def] in [act] has detained the [good] from [plaintiff].
· Def only has to have had goods in their possession at some point, not necessarily when demand is made for their return (John F Goulding v Victorian Railways Commissioners)

· Demand and refusal: 

· A specific demand must be made by the plaintiff for the return of the goods and that demand must have been refused (Lloyd v Osbbourne). 

· By [demand] [plaintiff] has made a specific demand which [def] has refused by failing to return the [goods] on that date…
· Specific includes: date, time, specifies person to take possession…

· If relevant: Merely holding goods to confirm if the plaintiff actually owns them will not amount to a refusal. As this is the case here, in [def] confirming whether [plaintiff] owns the [good],  will not be satisfied. 

· If no demand / no refusal: 

· As [plaintiff] has not yet made a specific demand for the [good] there has, an action in detinue can not yet arise. [Plaintiff] should at this point make a specific demand. 
· As [defendant] has not yet refused to return the [good], an action in detinue can not yet arise. 

· Defendant’s fault: In intentionally / carelessly refusing / neglecting to return the [good], [def] is at fault. 
· DEFENCES: see below
· REMEDIES (DETINUE):
· Remedy of (Wade Sawmill v Colenden): 
· The value of the goods at the date of judgement + damages for its detention
· Return of the goods OR Recovery of its value + damages for detention (def chooses)
· Return of the goods + damages for detention
· Aggravated / exemplary may be awarded
· DEFENCES (FOR ALL 3 TRESPASS TO PROPERTY): ONLY IF RELEVANT … Otherwise: [def] will have no defence for [act] [plaintiff].
· Consent: ALWAYS CONSIDER! Implied / express
· Lawful Excuse:
· Jus Tertii: the right to immediate possession is vested in a third party (Leake v Loveday) – can only be raised by a def with the authority of the third party.
· Loss of Possession: loss of possession was not due to a positive act on the def’s part (Ashby v Tolhurst) – won’t prevent detinue
· Contributory Negligence: failure to take reasonable care = reduction in damages? Not supported by the common law
· Goods were to be used for commission of a crime: no defence… (Gollan v Nugent)
** For each question IN A NEW BOOKLET **

trespass:

Jurisdiction: Presuming the facts happened in Queensland, Queensland law will apply.

Onus: The plaintiff must prove direct interference and: 

· If the interference occurs on the highway onus is on the plaintiff to prove the defendant was at fault

· If the interference occurs off the highway onus is on the defendant to prove they were not at fault

Time Limits: A plaintiff has:

· Three years to bring an action for a personal injury (Limitation of Actions Act 1974 Qld (LAA) s 11)

· Six years to bring an action for property damage (LAA s 10(1)(a))

negligence:

Jurisdiction: Presuming the facts happened in Queensland, Queensland law will apply.

Onus: The plaintiff must prove the existence of a duty of care, a breach of that duty of care and damage resulting from that breach (s 12 Civil Liability Act 2003 (Qld) “CLA”. 

Time Limits: A plaintiff has:

· Three years to bring an action for a personal injury (Limitation of Actions Act 1974 Qld (LAA) s 11)

· Six years to bring an action for property damage (LAA s 10(1)(a))

NEGLIGENCE (Civil Liability Act 2003 (Qld) “CLA”)
Negligence is an action brought for damage, caused by a breach of a duty of care. 
1. DUTY OF CARE
1. Does [def] owe [plaintiff] a duty of care and, if so, what is the scope of the duty?
· A manufacturer owes a duty of care to prevent injury to persons when it is reasonably foreseeable that they would use the manufactured goods (Donoghue v Stevenson).
· An occupier of premises owes a duty of care to persons entering the premises in respect of risks of physical injury arising from the condition of the premises (Australian Safeway Stores v Zaluzna).

· Employers owe their employees a duty to take reasonable care not to expose them to unnecessary risk of injury (Smith v Charles Baker & Co).  The scope of the duty includes providing the employee with a safe system of work (McLean v Tedman), safe plant and equipment and competent supervisory staff (Smith v Charles Baker & Sons).

· Scope includes those but no need to prove all three

· Drivers of motor vehicles owe a duty of care to passengers (Cook v Cook) and other road users (Bourhill v Young).  The scope of the duty is to use proper care not to cause injury to persons on the highway or in premises adjoining the highway: avoiding excessive speed, keeping a good look out, observing traffic rules etc (Cook v Cook).

· Note: no lesser standard of care for inexperienced drivers (Imbree v McNeily, overturned Cook v Cook)

· Doctors owe patients a duty of care in the provision of diagnosis, treatment and advice (Rogers v Whittaker).
· Re: provision of information see: Civil Liability Act 2003 (Qld) “CLA” ss 20-22:

· Duty to warn of risks which a reasonable person in patient’s position, or that patient, would need to know (s 22 CLA)

· Evidence of acceptable and reasonable peer practice may be relied upon except for giving of warnings of risks (s 22 CLA)
· School authorities/teachers owe a duty of care to students. The duty is to take such precautions for safety on the occasion in question as a reasonable parent would have done in the circumstances (Geyer v Downs).

· Solicitors owe a duty of care to their clients to exercise reasonable care in the provision of their services as defined by the terms of their retainer (Heydon v NRMA Ltd)
NOTE: if def holds themselves out as having a higher skill that they have, defendant will be judged by that standard, and child, eg, judged as child (McHale)
2. BREACH OF THE DUTY
2. Has [def] breached the duty of care?
a. What is the appropriate standard of care?

It is an objective test (Glasgow Corp v Muir). A reasonable [person / doctor etc] would have [done what] in that situation (taking into account the circumstances of the case). 
· Court may look at def’s circumstances in certain situation: 
· Reasonable child of that age (if def is child) (McHale v Watson)
· Def’s mental state (Adamson v Motor Vehicle Insurance Trust)
· Def’s knowledge of pl’s circumstances (Paris v Stepney Borough Council – pl’s known disability raised expectation that more care should be taken)
· Do def’s skills change the standard? 
· Lack of skill will not lower the standard (eg. inexperienced driver)
· Intoxication does not affect duty or standard of care expected (s 46-49 CLA)
· Def’s greater than usual skill will not normally increase standard of care
· BUT: if def holds themselves out as having a higher skill than they have (eg. GP saying they are a surgeon), def will be judged by that standard

b. Has the standard been breached?
· Was the risk foreseeable and not insignificant? (s (9)(1)(a), (b) CLA)

Here, the risk of …  was / was not foreseeable and was / was not insignificant (s 9(1)(a) , (b) CLA) (NOTE: if a clear risk, risk cannot be insignificant…)
· Must be more than far-fetched or fanciful (Drinkwater v Howarth)
· Would a reasonable person in that position have taken precautions?

[Look at and use which ones are relevant]:
· Probability (s 9(2)(a) CLA) (Probability of harm occurring if care were not taken)
· If the risk is minimal, precautions may not need to be taken (Bolton v Stone)
· Gravity (s 9(2)(b) CLA) (Likely seriousness of the potential harm)
· the greater the potential harm, the greater the precautions that are required to be taken by the def (Paris v Stepney Borough Council)
· Burden of taking precautions (ss (9)(2)(c), 10 CLA)
· Balance of cost / difficulty / inconvenience against risk of injury (Caledonian Colleries v Speirs)
· Practicality of possible precautions depends on all circumstances of the case and must be reasonable (Woods v Multi-Sports Holdings)
· Doing something different after the risk isn’t admitting liability (s 10(c) CLA) 
· Social utility of the activity [which creates the risk of harm] (s 9(2)(d) CLA)
· Usefulness of def’s conduct in terms of benefit to community (eg. rescuer…)
· Emergency situation (Daborn v Bath Tramways Motor Co)
· The saving of life or limb justifies taking considerable risk (Watt v Hertfordshire County Council)
· Note also from case law: 
· Industry standards (Mercer v Commissioner for Road Transport and Tramways (NSW); CLA s 22 – generally no breach if conduct widely accepted by significant number of professional peers) 
· Statutory standards (Tucker v McCann – only one factor – not proof of negligence)
· anticipation of carelessness of plaintiff (Bus v Syndey City Council), def should eg. keep a look out for children when driving, road workers etc…
· Note also: magnitude, degree of probability of occurrence, expense, difficulty and inconvenience of taking alleviating action etc (Wyong Shire Council v Shirt)
· Note: [Def’s] response is judged at the time of the breach (Dwan v Farquhue – not retrospective; for professionals: s 22(1) CLA)
c. Will liability be excluded? OR AT END.. IN DEFENCES..
· Doctors and nurses etc. are not liable for rendering medical care, aid or assistance to an injured person, in an emergency, at or near the scene, while waiting for transportation to hospital, acting in good faith, without gross negligence, for no fee or reward (s 15 Law Reform Act 1995 (Qld)). 
· Doctor: A doctor will not be in breach if they warned of risks by giving the information needed to make an informed decision (s 21 CLA)
· Professionals: no breach if conduct is widely accepted by peers – does not apply in relation to warnings etc (s 22 CLA). 
· Person enhancing public safety for an entity (Lifesavers / St Johns Ambulance) will not be liable if it was an emergency, the act was done in good faith and without reckless disregard for safety (s 25-27 CLA)
· Def has no duty to warn of risk unless pl has requested, def required to warn of risk by law or in the case of professionals (apart from doctors), where there is a risk of death or personal injury (s 15 CLA)
· No liability for an inherent risk occurring (large waves in surf) (s 16 CLA)
· Dangerous Rec Activity: def not liable for harm from materialisation of obvious risk from dangerous recreation activity (activity which involves significant degree of risk of physical harm (s 17-19 CLA)
· Volunteers: not liable, if work done in good faith (s 38-39 CLA) / food (s 39 CLA)
· No protection if engaged in crim activity, intoxicated, acting outside org’s activities, engaged in activity that must be insured against, activity included driving (s 40-44 CLA)
· No breach if pl engaged in indictable offence conduct (s 45)
· Intoxication: s 46 – intoxication of plaintiff irrelevant to duty, of def (s 46 CLA / lect notes) 

CONCLUDE: Therefore, [Def] has / has not breached the duty of care owed to [plaintiff].  

3. DAMAGE
3. Has [plaintiff] suffered damage?

a. Has [plaintiff] suffered damage of a kind recognised at law?
· Personal injury
· Property damage
· Check for: 
· Consequential Economic loss
· Consequential psychiatric injury
· Loss of chance / opportunity (only been recognised in some pure economic loss claims (Bennett v Minister for Community Welfare)
· Lost chance for a better medical outcome – rejected by HC in (Chappel v Hart – said loss was physical injury which occurred to her throat that she wasn’t warned about)
· Lost chance for better medical outcome – held in Rufo v Hosking (if lost chance was material and not remote and proof that neg actually caused the lost chance)
· Not recognised: 
· Damage to vague to assess (damage to reputation – defamn, not neg) (Calverley’s Case)
· Associated with illegality (Meadows v Ferguson)
· General anxiety / grief (Coates v GIO)
b. Did [def’s] negligent conduct play a part in [plaintiff’s] damage? – FACTUAL CAUSATION
· [Plaintiff] must establish factual causation on the balance of probabilities. Here, [def] has contributed to … of the breach (must be greater than 50%)
· Bal of Probabilities: >50% likelihood that def’s breach caused pl’s damage (eg. If 60% likelihood, pl compensated 100%, if 40% likelihood, pl not compensated at all (Holson v EBA Health Authority – INCREASE in likelihood of risk occurring was 25% (although likelihood of risk occurring was now 100% - about the INCREASE from BREACH!!)
· Pl bears the onus of proving any fact relevant to causation (s 12 CLA). 
· Tests for Factual Causation:
· If one cause: 
· “But For” Test: [Def’s] breach of their duty was a necessary condition of [plainitff’s] harm as [plaintiff] would not have suffered the harm but for the breach (s 11(1)(a) CLA; Flinch v Rogers – de’f neg was a necessary condition of the harm). 
· If more than one cause: Identify the causes and then:
· “Materially contributed to” Test: Where there is more than one cause of damage, [Def’s] wrongful act substantially contributed to the plaintiff’s damage (s 11(2) CLA; McGhee v National Coal Board – exposed to dust at work – innocent dust and bad dust so couldn’t prove which dust caused dermatitis, was enough that def’s neg had increased the risk of dermatitis -  material contribution). 
· Fairchild’s Case: exposed to multiple asbestos – all def’s had breached duty and materially contributed, had materially increased the risk of contracting disease
· “Commonsense and Experience” Test: policy considerations and value judgements (March v Stramare)
· Should responsibility for the harm be imposed on the party in breach (s 11(2) CLA)
· If relevant: Subjective Test of causation: 
· It is relevant to decide what the plaintiff would have done had the defendant not been in breach (decided subjectively)? (s 11(3)(a) CLA) (done same thing??)
· A pl’s direct testimony is inadmissible unless against their interest s 11(3)(b) CLA; Chappel v Hart)
c. Will the scope of liability of [def] extend to [plaintiff’s] damage (s 11 CLA)? – SCOPE
a. Were the consequences reasonably foreseeable?
i. Def is not liable for all the consequences of their wrongful acts, only ones reasonably foreseeable (Wagon Mound (No 1.)). 
ii. A real risk is one which would occur in the mind of a reasonable person in the position of the defendant (Wagon Mound (No. 2)). 
iii. It is the foreseeability of the kind of damage, not how it occurs or its extent (Mt Isa Mines v Pusey – schitzo wasn’t reasonably foreseeable but some kind of mental disorder was…)
iv. A tortfeasor must take their victim as they find them (eg. loss of income = rich or poor = too bad for def; bones break easily = too bad for def) 
b. Was the breach a legally significant cause?
i. Policy decisions: Eg. Unreal to find a def caused plaintiff’s criminal conduct (conflict between law of negligence and prior finding that Pl responsible for his crime (State Rail Authority of NSW v Wiegold). 
ii. Commonsense: A contributing cause that is so slight may be disregarded when considering legal responsibility (Pledge v RTA)
c. IF RELEVANT: Were any of the other causes of harm intervening acts?
i. To intervene, the act must not only be voluntary, but also new and independent:
1. It must be unrelated to the situation created by the earlier negligence
2. It must no be the kind of thing likely to happen as a result of the def’s negligence (Medlin v SHIC – Pl’s decision to take early retirement, but that’s the sort of thing expected as result of Pl’s serious injuries)
a. March v Stramare: Pl being intoxicated was NOT intervening act, Pl carelessly driving into back of truck in middle of road = likely to happen as result of def’s negligence
b. Mahoney v Kruschich: employee further injured due to neg treatment of initial injury – wouldn’t have had that neg treatment if not already injured! – chain NOT broken, employer remains neg, dr liable for that bit of injury – liability apportioned between two tortfeasors
ii. NOTE: A voluntary act will not necessarily break the chain of causation (Heber v Walker – husband committed suicide, after depression from injuries in MVA caused by def)
iii. Ongoing Duty of Care: see lecture slides – Bennett v Minister of Community Welfare: lost chance of taking legal action at common law due to def (employee) not getting indpt legal advice for pl (employee)
CONCLUDE: WILL / WON’T BE DAMAGE…

MULTIPLE TORTFEASORS (
4. MULTIPLE TORTFEASORS
Are there multiple tortfeasors?

· Joint Concurrent tortfeasors are two or more person acting together to be responsible for the same tort and same damage
· Eg. Vicarious liability: employer liable for employees though not a fault, can sue employee, but employer also liable (March v Stramare – truck in road)
· Eg. Parties acting together for pursuit of common purpose (Brooke v Bool – landlord and tenant looking for gas leak, tenant with fire, landlord also liable…)
· Several concurrent tortfeasors are two or more persons committing independent torts producing the same damage (Chapman v Hearse – Chapman on ground, contributed to Cherry being hit by a car, Hearse hit Cherry, also contributed, different torts but same damage = Cherry’s death)
· 1st tortfeasor (eg. Chapman) will be responsible for the damage caused by the 2nd tortfeasor (eg. Hearse) where there is no intervening act (Mahoney v Kruschich;  Chapman v Hearse)
· Successive tortfeasors are two or more persons who, through independent events cause different damage to the plaintiff (
Who can plaintiff bring an action against?

· Pl may bring an action against each and all of the concurrent tortfeasors and each concurrent tortfeasor can seek contribution from the other(s) (s 6 Law Reform Act 1995 (Qld) “LRA”. 
· Just and equitable contribution is recoverable with regard to that person’s responsibility for the damage (s 7 LRA)
· Just and equitable: consider degree of departure from standard of care / relative importance of def’s acts in causing pl’s loss (Reinhold v NSW Lotteries Corp (No 2))
· Will there be solidary liability? – PERSONAL INJURY ONLY
· Multiple wrongdoers are jointly and severally liable (each liable for the full amount of loss)
· Pl can only recover full amount once
· Each wrongdoer can recover contribution from those not sued
· Liability apportioned in accordance with responsibility for loss
· Will there be proportionate Liability (Ch 2, Pt 2 CLA)? – PROPERTY DAMAGE / ECO LOSS
· Proportionate liability applied to economic loss / property damage claims only (s 28(1), (3) CLA), for several concurrent tortfeasors (s 30(1) CLA), breaches on or after 1/03/05 (s 4(3). 
· It abolishes solidary liability and restricts the def’s liability to that for which the def is responsible (s 31)
· Eg. Prev: A liable for $20,000, B liable for $50,000 = A liable for $70,000 NOW can ONLY be ordered for pay $20,000
DEFENCES: MAKE SURE THERE’S A PROVEN ACTION BEFORE DEALING WITH DEFENCES!!
Onus: is on the defendant to prove any defences.

Can any defences be established?

· Contributory Negligence: Where the conduct of the pl and def has contributed to the cause of the pl’s damage, loss should be apportioned between the parties (s 10(1) Law Reform Act 1995 (Qld); March v Stramare). The damages recoverable by [plaintiff] would be reduced. 
· Plaintiff’s fault: The same principles will apply to the pl as the def regarding the standard expected and the breach (s 23 CLA). [Make quick note of things if relevant – s 9]: 
· Pl aware of risk and risk forseeable? (Thompson v Woolworths)

· Probability (s 9(2)(a) CLA) 

· Gravity (s 9(2)(b) CLA) 

· Burden of taking precautions (CLA ss (9)(2)(c), 10)
· Social utility of the activity [which creates the risk of harm] (s 9(2)(d) CLA)
· Std of Care: reasonable person in those circumstances (s 23(2)(a) CLA)

· BUT: circumstances may mean different stds for pl / def (ped vs driver) (Pennington v Norris) / child be judged as child (McHale v Watson) / sudden emergency may = no contributory neg (Caterson v Commissioner for Railways)
· Unlikely for exam: Can be complete defence if just and equitable (s 24 CLA)
· Failure to act reasonably contributed to pl’s damage (Fitzgerald v Penn)
· Share: proportionate, if contrib. assessed at being 15%, def liable for 85% (Eagles v Orth)
· Intoxication does not affect duty or standard (s 46 CLA), 

· Contributory negligence is presumed if plaintiff intoxicated (s 47 CLA)

· NOTE: where pl relied on intoxicated defendant
· Contributory neg presumed when pl relied on skill of intoxicated def and knew / should have known of intoxication + pl  presumed to rely on def’s care and skill BUT pl can rebut presumption if def’s intoxication did not contribute to the breach OR pl could not have avoided relying on def’s skill (s 48 CLA)

· = damages reduced by at least 25% (s 48 CLA)

· if MVA, pl passenger, def over 015+ BAC, damages reduced by at least 50% (s 49 CLA)
· Intoxicated def cannot argue volenti (s 48(5) CLA)
· Volenti Non Fit Injuria: no injury is done to a willing person. Must establish:
· PL knew and understood risks of def being negligent

· Fully accepted that particular risk (Gent-Diver v Neville – pl accepted risk of broken headlights, not risk of def driving on to wrong side of road)

· Acceptance must be voluntary
· Rarely successful, was in Imperial Chemical Industries v Shatwell – experienced gunman, disregarded safety and orders, knew risk etc.)
· If risk obvious, pl presumed to have been aware of it (s 13, 14 CLA)

· Onus on pl to prove not aware (Maloney v Hutton-Potts – wasn’t obvious cleaner would do their job wrong, causing her to slip)

· There is no duty to warn of obvious risk (s 15)
· EXCEPT: where pl asked for advice / def required by law to warn / risk of death or personal injury and def is not a doctor

· No liability if inherent risk materialises (s 16 CLA) – medical ops, diving into sea

· Dangerous rec activity: no liability for personal injury from materialisation of obvious risk of dangerous recreational activity (s 19 CLA) – see s 18 for activities which count (Falias v Mourlas)
· Joint Illegal Activity: pl and def must be involved together in a criminal act – if pl forced to participate or unknowingly participates – defence won’t succeed

· Stealing / using stolen car (Bondarenko v Sommers)

· Assaulting and robbing car owner (Smith v Jenkins)

· Stealing and driving car intoxicated (Gala v Preston)
· Two bank robbers blowing up safe eg. given in Gala v Preston
But for lessor illegal activities, court more likely to find contributory negligence:

· Pl and def disqualified from driving (Jackson v Harrison)

CONCLUDE: These defences will / won’t apply.
REMEDIES:

Compensatory always, [pl] likely to get …
WORKERS COMP ISSUE (Note: WRI: work related impairment)
To be eligible for compensation under the Workers’ Compensation & Rehabilitation Act 2003 (Qld) “WCRA”, [worker] must be a worker, suffer a recognised form of injury, be injured arising out of or in the course of employment, and not fall under the exclusions.
Is [worker] a worker and [employer] and employer?

[Worker] works under a contract of service for [employer], so, therefore, [worker] is a worker (s 11 WCRA), and [employer] is an employer (s 30 WCRA).
Is [injury] recognised?
Yes, [worker] suffered an injury and required physiotherapy / medical treatment etc.

32 Meaning of injury
(1) An injury is personal injury arising out of, or in the course of, employment if the employment is a significant contributing factor to the injury.
 (3) Injury includes the following--

(a) a disease contracted in the course of employment, whether at or away from the place of employment, if the employment is a significant contributing factor to the disease;

(b) an aggravation of the following, if the aggravation arises out of, or in the course of, employment and the employment is a significant contributing factor to the aggravation--

(i) a personal injury;

(ii) a disease;

(iii) a medical condition if the condition becomes a personal injury or disease because of the aggravation;

(c) loss of hearing resulting in industrial deafness if the employment is a significant contributing factor to causing the loss of hearing;

(d) death from injury arising out of, or in the course of, employment if the employment is a significant contributing factor to causing the injury;

(e) death from a disease mentioned in paragraph (a), if the employment is a significant contributing factor to the disease;

(f) death from an aggravation mentioned in paragraph (b), if the employment is a significant contributing factor to the aggravation.
EXCEPTIONS:

130 Injuries caused by misconduct
129 Self-inflicted injuries
In / Arising out of employment?
There must be a causal link between the injury and the employment. (SEE PRINTOUTS) s 32(1). 
S 35(1)(a) applies as [Worker] was travelling from work to home. 

HOWEVER: [worker] has been charged with dangerous driving. As this was a major contributing factor [s 36], [worker’s] injury did not arise out of the course of her employment. 
[Worker], therefore, will not be entitled to workers’ compensation. 


Entitlements: Entitled to
1. weekly periodic payments to compensate for a loss of earnings (s 145 WCRA)
2. (SEE STUDY GUIDE_)
Time Limits: 3 years – only personal injuries (s 11 LAA)
Page 13 of 22

